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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

On May 28, 2010, by a largely partisan vote of 215 to 204, the House approved 
the American Jobs and Closing Loopholes Act of 2010 (H.R. 4213), which, among 
other provisions, includes pension funding relief and new 401(k) fee disclosure 
requirement.  (See our Bulletins Nos. 10-52 and 10-28.)  The bill, commonly referred to 
as the "Tax Extenders Bill," is now being considered by the Senate.  On June 8 Senate 
Finance Committee Chairman Max Baucus (D-Mont.) introduced a substitute Tax 
Extenders Bill (S. Amdt. 4301), which includes virtually identical pension funding 
relief provisions to those in the House version, but does not include the new 401(k) fee 
disclosure requirements.   

 
In the first week of Senate consideration, a number of the revised provisions in 

the substitute bill, other than the pension funding relief provisions, have become 
controversial.  Most observers believe that the two Houses of Congress will ultimately 
resolve the impasse and that the pension funding relief provisions will be included as 
currently drafted. However, final passage of the bill will likely be delayed and may not 
occur until after July 4th.  

 
 
 The Tax Extenders Bill is primarily intended to provide a series of short term extensions of 
approximately $46 billion in various popular tax breaks, including, but not limited to, the itemized 
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deduction for state and local sales and property taxes, the above-the-line deduction for qualified 
education expenses, and tax-free distributions to charities from an individual retirement account (IRA) of 
up to $100,000 per year.  However, the bill also includes many other provisions to pay for the extensions, 
including, but not limited to, individual and corporate loophole closers, additional taxes on the carried 
interests of investment managers, and pension funding relief.  Here we will primarily address its pension-
related provisions. 
 
Pension Funding Relief 
 

Defined benefit retirement plans are subject to minimum funding requirements that were recently 
modified by the Pension Protection Act of 2006 (PPA) to require plan sponsors generally to fund their plans 
more rapidly.  However, as these new funding requirements were first becoming effective for the 2008 plan 
year, the national financial crisis caused plan asset values to decrease significantly.  Therefore, many plan 
sponsors experienced dramatic increases in the amount of required contributions and, as a consequence, 
sought Congressional relief. 

 
To provide that relief, the Tax Extenders Bill includes the following pension funding provisions: 
 
(1) Extended period for single-employer defined benefit plans to amortize certain funding shortfalls:  

The bill would ease a plan sponsor's obligation to make up, through future contributions, for the investment 
losses that plans experienced in 2008.  Plan sponsors would be allowed to elect one of two extended 
amortization schedules, rather than the normal 7-year schedule required under the PPA.  The first schedule 
would be a 9-year amortization schedule, with the first 2 years requiring a plan sponsor to pay interest-only:  
During the next 7 years level annual amortization of the funding shortfall would be required.  The second 
schedule would allow a plan sponsor to amortize the funding shortfall over 15 years. 

 
In addition, for a plan sponsor electing to use one of the extended amortization schedules, the 

required contributions would be increased if, during a specified period, the sponsor pays excess employee 
compensation or extraordinary dividends, or makes redemptions in excess of the plan sponsor's net income 
for accounting purposes.  If the plan sponsor makes any of these "excess payments," it would be required to 
contribute to the plan the same amount as the excess payments.  For purposes of this rule, "excess employee 
compensation" generally would mean the sum of all taxable employee compensation paid to individual 
employees in a calendar year that is in excess of $1 million.  It would also include amounts set aside or 
reserved in a trust or other arrangement to pay deferred compensation for the year in which it is set aside or 
reserved. 

 
If a plan sponsor elects the 9-year amortization schedule, it would be subject to these "cash flow" 

rules for 3 years.  On the other hand, if a plan sponsor elects the 15-year amortization schedule, it would be 
subject to these rules for 5 years.   

 
(2)  Suspension of certain funding level limitations: Under current law, if a plan's funded percentage 

falls below 60 percent, benefit accruals must cease and certain payments (e.g., lump sums) may not be 
made.  For purposes of applying these funding level limitations, the Tax Extenders Bill would allow plan 
sponsors to use their funded percentage for the last plan year beginning before September 30, 2009 (i.e., 
essentially the funded status of a calendar year plan as of January 1, 2008) as the funded percentage for all 
plan years through 2011.   

 
(3)  Temporary allowance of election to apply balances against minimum required contribution:  

Under current law, a plan sponsor may maintain a credit balance of contributions that it makes in excess of 
the required minimum contribution rules, and such credits generally may be used in lieu of later year 
required minimum contributions unless the plan is less than 80 percent funded.  The Tax Extenders Bill 
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would allow a plan sponsor to use its credit balances for plan years from 2009 to 2011 if the plan was at 
least 80 percent funded prior to the financial crisis.   

 
(4)  Information Reporting:  Under current law, plan sponsors must report additional information 

relating to the sponsor and the plan's finances to the Pension Benefit Guaranty Corporation (PBGC) if the 
plan's funded percentage is below 80 percent.  The Tax Extenders Bill would modify this reporting 
requirement by requiring additional reporting if aggregate unfunded vested benefits of plans maintained by 
the sponsor exceed $75 million. 

 
The Tax Extenders Bill also includes funding relief for multiemployer plans (i.e., union plans).  (See 

our Bulletin No. 10-52.) 
 
(See for further background our Bulletins Nos. 09-125, 09-129, 09-96, 09-37, and 08-110.) 

 
New 401(k) Fee Disclosure Requirements 
 

The Tax Extenders Bill approved by the House includes provisions that would subject defined 
contributions plans (e.g., 401(k) plans) to new fee disclosure requirements: 

 
(1) New Disclosures to Plan Administrators:  Service providers to a defined contribution plan would 

be required to provide a written statement to the plan administrator describing the services to be provided 
and the total annual revenue to be collected by the service provider.  This required disclosure would have to 
be provided before a service provider enters into a contract arrangement with the plan administrator and 
each year thereafter.  The service provider would also have to allocate the expected revenue among three 
categories - (i) administration and recordkeeping services, (ii) investment management, and (iii) other 
services.  If a service contract is for less than $5,000 in the aggregate, the service provider generally would 
be exempted from these new disclosure requirements.   

 
(2) New Disclosures to Plan Participants:  Before an employee becomes eligible to participate in a 

plan, the administrator would be required to provide the employee with a notice that describes the plan and 
the key characteristics of each investment option under the plan.  The administrator would also have to 
include a plan fee comparison chart and to provide participants with a quarterly benefit statement that 
includes certain information on each investment option in which they are invested.   

 
AALU understands that the Department of Labor (DOL) is in the process of finalizing interim 

regulations that would impose additional fee disclosure requirements on defined contribution plan sponsors 
and service providers.  It is not known whether the DOL will delay those regulations in light of the current 
legislative attention to this subject. 
 
Next Steps 
 
 The Senate is expected to continue debating many aspects of the substitute Tax Extenders Bill.  In 
particular, there is much disagreement about its carried interest provisions which would limit the extent to 
which investment fund managers would be allowed to pay taxes at capital gains rates on income which is 
alleged by some to be ordinary in nature.  To the extent that the carried interest reflects a return on invested 
capital, the bill would continue to tax carried interest at capital gain tax rates (which can be as low as 15%).  
However, to the extent that carried interest does not reflect a return on invested capital, the House-passed 
version of the bill would require investment fund managers to treat 75% of the remaining carried interest as 
ordinary income (with transition rules applying prior to January 1, 2013).  In the substitute Senate version 
of the bill introduced by Senator Baucus, the percentage of carried interest that would be subject to ordinary 
income tax rates would be reduced to 55%.  A number of Senators have expressed support for creating 
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exceptions for certain oil and gas partnerships and venture capital funds.  The House-passed version 
does not include any exceptions. 
 

AALU understands that the pension funding relief provisions have been negotiated and agreed to by 
the key players in both the House and the Senate and it is expected that the current funding relief provisions 
in the House-passed version will end up in the final bill without further modification.  However, the 
prognosis for the new fee disclosures provisions is not nearly as clear, and the Senate legislation currently 
under consideration does not contain this measure.  It is important to note that House-Senate negotiations 
continue to be very fluent and details of the Tax Extenders legislation have been modified on a daily basis. 
While Senate Majority Leader Reid (D-NV) had intended to hold a vote to end the debate on the legislation 
by June 17, it appears that the process could be further delayed due to the inability to reach an agreement.  

 
President Obama and his Administration have indicated its support for pension funding relief in an 

April 13, 2010 letter from DOL Secretary Hilda Solis to the key leaders in both the House and Senate.  The 
letter outlined four principles or conditions the Administration feels should be met by any funding relief: 
  
 1. funding relief should allow companies to protect jobs and increase investments; 
  
 2. cash not needed (for the above principle) should go into the plan rather than to shareholders 
or to pay high executive salaries; 
  
 3. impact of the funding relief must be disclosed to workers of companies which elect to take 
the relief (a requirement which has quickly drawn some objection from interested parties); and 
  
 4. funding relief should not be available to companies that are unlikely to be able to meet their 
pension obligations in the future because they are already in severe financial distress or because they have a 
history of being unable to make contributions. 

 
 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 
distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  
for the benefit of our members, their clients, the industry and the general public. 

 
For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  
call toll free 1-(888)-275-0092. 
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